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EDITORIAL NOTES. 


Almost immediately after the adjournment of the Legislature 
Mr. John P. Dullard, the efficient State Librarian, issued his “Descrip- 
tive List of Laws and Joint Resolutions Enacted by the State of 
New Jersey, Legislative Session, 1918.” Although we believe this is 
but the second year in which such a list has appeared, it is of great 
value to members of the Bar, and Mr. Dullard deserves their warm 
appreciation for such a publication. The Senate bills are given in 
regular order, as approved by the Governor and filed in the Secretary 
of State’s office; then the Senate joint resolutions; then Assembly 
bills and Assembly joint resolutions. In all there seem to have been 
290 laws and 5 joint resolutions that represent the sum total of the 
legislative statutes and resolutions which became effective. From 
another source, we learn that in all there were 93 bills passed that 
failed to become laws, 29 of which were vetoed during the session, 11 
recalled and 53 filed in the State Library after final adjournment. Of 
the laws enacted 15 are repealers of existing statutes, chiefly relating 
to city and county government and State charitable and correctional 
institutions. Statistics of the session show that 435 House bills and 
262 Senate bills, a total of 697, were introduced. There were 12 House 
joint resolutions and 2 Senate joint resolutions, bringing the total up 
to 711. There were 214 House bills and 169 Senate bills, a total of 
383, delivered to the Governor, together with three House and two 
Senate joint resolutions. Of the measures approved by the Governor 
156 were House bills, 134 Senate bills, 3 House joint resolutions and 2 
Senate joint resolutions. Of the 29 bills vetoed during the session, 
8 were Senate measures and 21 House measures. Of those filed in the 
State Library without approval 18 were Senate measures and 35 House 
measures. Five of the 11 bills recalled were Senate measures and 6 
House measures. 





So far as we can judge from the titles and published accounts of 
the vetoes by the Governor, there were few, if any, bills failing to 
meet the Executive approval which ought to have become laws. A 
number of these bills increased salaries or the number of officeholders. 
This increase is attempted at every session of the Legislature, and 
usually passes with few to demur. Governor Edge, however, has 
given the State a business administration, and appears to have 
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thoroughly understood the necessity of keeping the salaries of State 
county and city officials within proper allowance. We have no doubt 
that many members of the Assembly, where most of this character of 
legislation originates, introduce increased salary bills simply to please 
political constituents, frequently expecting that they may not run 
the gauntlet of the Governor’s office. It is to be hoped that hereafter 
there will be closer scrutiny of all this kind of legislation. 





If enforced as it ought to be the new law (Chapter 55, Laws of 
1918), compelling chronic loafers, between the ages of fifteen and 
fifty years, to enter some kind of efficient employment, should prove 
one of the best Acts passed by our late Legislature. It is said that 
the first State to pass such a law was West Virginia, and that, as soon 
as it was enacted, the Governor and a State Council of Defense started 
a campaign against idleness and vagrancy and so enforced the statute 
that the results have been most gratifying. Sheriffs and others pre- 
pared lists of all those who were out of employment and were not 
seeking it, and warnings were given in an official manner to every 
idler so registered. Those who did not heed the warning were 
arrested, a conviction secured and the defendant sentenced to work 
upon the public roads. Pool rooms and other places were raided and 
idlers accustomed to congregate there gathered in. In Charleston, the 
capital of the State, a report of the Police Judge shows that, since the 
law went into effect on June 26 of last year, 163 cases of idlers have 
been docketed, and approximately 300 men, in cases that were not 
docketed, agreed to work under the eye of the Chief of Police. In 
New Jersey the same thing can happen, but not without the efficient 
co-operation of the officers of the law. In other words the law will 
not work automatically. Municipal officials must take their share oi 
the responsibility, and it is to be hoped they will do so in all parts of 
the State, and that without delay. There is no reason why every able- 
bodied man, whether rich or poor, should not be earning something, 
and thus actually increasing the wealth of the community in which 
he lives. We do know of a special case, decidedly unique in itself, 
where the testing of this law upon the person concerned might lead 
to a loss rather than a profit. By the will of his father, who, we 
believe, had been a life-long merchant in a large city, and who thought 
his own labors were sufficient to have them counted for his son after 
his death, this son was left a sufficient amount of property to sustain 
him well for his whole life. But it had the proviso annexed that the 
son must perform no labor in the way of earning money; if he went 
into any paid employment or business the principal should revert 
to some other heir. It might be suggested that such a case could be 
disposed of by the legatee working for the public without compensa 
tion! 





In reference to the foregoing matter the Governor issued a procla 
mation calling upon all law officers of the State to enforce the legisla 
tive enactment, in the course of which he said: “In this task we aft 
drafting for the industrial army. There are kinds of work too severe 
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in a physical sense for the ‘society idler’ who may, however, be com- 
petent to handle tasks which would be impossible for slackers of the 
‘hobo’ type. Sound judgment must be employed in our experiment to 
rid the human hive of its drones, and I call upon the Labor Depart- 
ment of this State to employ all of its available resources, including 
the Federal-State-Municipal Employment bureaus, in providing ma- 
chinery to obtain the kind of work suitable for specific cases. To put 
in motion the machinery thus to be provided by the State Department 
of Labor will require the co-operative touch of law enforcing officers 
all over the State. I therefore call the attention of sheriffs, Mayors 
and heads of police departments in all municipalities to the necessity 
of maintaining sharp vigilance and a keen eye for those workless in- 
dividuals whose lack of ambition and fondness for idleness con- 
stitutes not merely a financial burden to every community, but also a 
genuine menace to the welfare of the nation’s manhood under arms 
and their safety on the battle front. Executives of municipalities of 
10,000 population and over are urged to have their police departments 
compile a list of all habitual idlers in the community, to the end that 
they may be individually warned of the penalty of $100 or three months 
in jail, or both, prescribed for deliberate non-employment, and that the 
names of those professing willingness to work may be promptly 
certified to the State Labor Department, as available for employment. 
Our farms and industries need more man power than is available to 
meet extraordinary demands for production. By making Chapter 55 
of the Laws of 1918 something more than a temporary sensation we 
shall be helping to supply this demand and at the same time curbing 
vagrancy, uselessness, mendicancy, immorality and crime.” 





We presume that one of the strongest, if not the strongest insur- 
ance company in the world, certainly the one which has the largest 
number of policy holders, is the Prudential of Newark, and we may 
well take State pride in the fact that it is a New Jersey corporation 
with its chief office in this State. In a recent statement issued to its 
policy holders the company says: “Measured by every standard of 
constructive service, the record of the Prudential for 1917 was the 
greatest and most successful of any of the forty-two years since the 
company was founded.” It paid to policy holders during the year more 
than $50,000,000, an average of 575 death claims every business day 
ithe year. It has now in force more than 16,000,000 policies, carry- 
ing a total insurance of over $3,458,000,000. Noteworthy is the fact 
that since mutualization it has paid or credited to policy holders dur- 
ing 1916 and 1917 more than $10,000,000 on contracts which did not 
all for such payments. The liberality of the company and its em- 
ployés in subscribing to the Liberty loans is referred to, and it is 
declared that “the great service flag dying between our buildings bears 
‘lent tribute to the faith, the zeal and the sacrifice of 696 Prudential 
men who have joined the colors.” 
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The large number of opinions and decisions given by our last 
Court of Errors and Appeals, as announced on March 4, while cover- 
ing a wide variety of litigation, involved only a few cases of State-wide 
importance. Something like one-third of the decisions were based 
on damage suits and workmen’s compensation judgments. Probably 
as interesting a minor case as any was that of Hoff v. Public Service 
Ry. Co., in which the plaintiff, a lady, had obtained a judgment for 
an alleged assault committed by one of two men who were intoxicated 
and were riding in the same street car. The plaintiff sought to estab- 
lish the fact that, upon entering the car, she was addressed by one of 
the strangers, who remarked as she passed, “Ah! Look who’s coming.” 
She took a seat near the front of the car, but, upon leaving, purposely 
walked to the rear in order to resent what had been said to her. As 
she was passing the two men one of them said, “Hey, chicken, take 
us along?” To this she replied: “If you insult me again I will smack 
your face.” Thereupon, it was alleged, one of the men got up and 
struck her on the face and chest. At this juncture every man in the 
car got up and the two men were immediately arrested. The Court 
said that while in the car the complainant had neither spoken to the 
conductor or the two policemen respecting the alleged insult, and, 
according to her own admission, had chosen to leave the car without 
applying to the conductor to guard her from alleged insult. In such 
circumstances there could be found no negligence on the part of the 
trolley employés in failing to afford proper protection to a patron. 





Another interesting and more important opinion was delivered 
by Mr. Justice Garretson recently in the Supreme Court, upholding a 
judgment in the Burlington Common Pleas under the Workmen’s 
Compensation Act. The case was that of Dixon v. Andrews. Mrs. 
Dixon’s husband, a farm hand, was found dead about 2 o’clock one 
morning, sitting on the seat of a truck with his body crushed between 
the seat and the overhanging roof of a shed under which the two 
mules he had been driving were standing. The trial Judge decided 
that death was caused by an accident arising out of and in the course 
of Dixon’s employment. Mr. Justice Garrison said there were two 
hypotheses upon which to account for the manner in which Dixon’s 
injury was caused, one being that he was asleep when the mules 
went under the low roof, or that, if awake, he was negligent. Inas- 
much as negligence is no bar to recovery for compensation, he found 
it unnecessary to pass upon the latter hypothesis. “The main con- 
tention is,” continued the Court, “that the injury was not accidental if 
the decedent was asleep, the argument being that sleep is not an 
accident. The act of going to sleep may or may not be an accident, 
depending upon whether or not it was designed, but the failure to 
wake up in time to avert a catastrophe is an accident in every sens¢ 
of the word. If the going to sleep was not designed, it was accidental; 
if it was designed, it was negligence. In any event the undesigned 
failure of the decedent to wake up until he was crushed between the 
seat and the low roof was purely accidental in the sense in which 
that term is constantly and correctly employed. Falling out of bed 
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asleep is an accident even if the sole design in going to bed was to 
goto sleep. The sole case in which falling asleep is clearly not within 
an employment is that of a watchman or similar service where the 
servant is employed expressly to stay awake. In such case the failure 
of the servant to do the one thing he was specifically employed to do a 
isin effect an abandonment of his employment.” il 








The case of Davis v. Tallon et als, in the Court of Errors and 
Appeals, the opinion of which was delivered by Mr. Justice Bergen on 
March 4 and 6, published in this issue, might well be the foundation 
for remarks upon certain features of our system of justice which is 
inno way the fault of the Courts, but of the law concerning the verdicts 







r 


a >» 
Oe an Ses ee SN ee 
SSE ae on eee . 


ck Hof juries and appeals. We learn that this case was tried long ago 
nd | before Judge Speer in the Hudson Circuit, and there the jury found 
he (gin favor of the defendant Schreiber and against the Tallon heirs, for ; 
srt (9100, the suit being brought for $10,000. The matter was carried to Ba 3 
he (the Supreme Court by the plaintiff, Davis, and the verdict was set 


nd, (aside and a new trial ordered. The case was tried again, Schreiber 7 
yut Mbeing eliminated, the question being solely upon the amount of iy 
ich damages. The jury then gave a verdict of $600 damages, when the 


case was taken to the Supreme Court by the defendant Tallon, on the 
ground that the verdict was against the weight of evidence, was 
excessive, etc. This Court held that the verdict was proper. The case 
then went to the Errors and Appeals, the result of which appears in 
the opinion. It would seem as if so many appeals and orders to show ¢ 
cause ought to be done away with in some manner; or are they really 
inevitable in order to secure justice? 
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DAVIS v. TALLON ET ALS. 


(N. J. Court of Errors and Appeals, March 4, 1918). 





ded 1. Correction of Verdict—Writ of Error.—The correction of a verdict upon which a 

irse igment rests is the function of a trial court. An Appellate Court on writ of error deals only 

th the legality of the judgment or its evidential — when the question is properly pre- 

two uted. A writ of error does not lie to set aside a verdict because it is alleged to be contrary 
' » law and the weight of the evidence. 

on 2. Verdict and Rule to Show Cause—Benefit of Exceptions.—Where the plaintiff has a 


ict and takes a rule to show cause why it should not be set aside as to damages only and, 
tule being made absolute, is awarded damages at the second trial, on which he enters 
Mgment, the defendant is not on appeal from this judgment deprived of the benefit of exceptions 
uten at the first trial, for he could not appeal until a final judgment was entered, and assess- 
t of ws by the second jury merely completes the record upon which the judgment is 
mided. (Syllabus by Court.) 


Case of Mary Davis, Respondent, against Anna Tallon et al., 
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an J ?pellants. On appeal from Supreme Court. 
ent, Mr. M. Casewell Heine, for Appellants. 
¢ tO =Messrs. Weller & Lichenstein and J. Raymond Tiffany for Re- 
ens€ Mivondent. 
a Mr. Edward Stover for Richard Schreiber, Defendant. 
* the BERGEN, J.: This action was brought by the plaintiff against 
hich "a Tallon and others as owners, and Richard Schreiber, lessee, of 
bed bt of land on Willow Avenue,. Hoboken, to recover for injuries she 
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laid along the front of the lot by the owner, caused by the impaired 
condition of the flagstones constituting the sidewalk. There was evi- 
dence from which a jury might infer that the defendant owners leased 
the lot to different tenants for storing wagons, the defendant Schreiber 
being in possession at the time plaintiff was injured ; that it was fenced 
from the street, with a gateway to allow wagons ingress and egress 
to and from the street and lot over the sidewalk; that the owners 
leased it for such use, and that some one of the tenants in so using it 
for a purpose to which it was not adapted, broke the stones and created 
a condition amounting to a public nuisance. 

The plaintiff’s case was not rested upon any legal obligation of 
the owner to keep the sidewalk in repair, but upon the claim that de- 
fendants, by subjecting the sidewalk to a use not intended, that of use 
by ordinary pedestrians, created a nuisance which rendered them 
liable for injuries to persons lawfully using it. The case was sub- 
mitted to the jury on this theory, who found for the plaintiff against 
the owners (Tallon heirs) and awarded her $100, and in favor of the 
defendant, Schreiber. The plaintiff procured a rule to show cause, 
based upon the insufficiency of the damages, which the Supreme Court 
made absolute, and allowed a venire de novo on the question of dam- 
ages alone, and, that question being again submitted to the jury, the 
plaintiff was awarded a verdict for $600, upon which the judgment 
was entered from which defendant has appealed. 

The only grounds of appeal filed by the defendant are (a) refusal 
to nonsuit, (b) refusal to direct for defendant, (c) verdict contrary to 
the charge of the court, (d) verdict contrary to law and weight of the 
evidence, (e) damages excessive. At the close of the case counsel for 
the owners moved a direction, which was denied, but no exception was 
taken to this, and thereupon counsel for Schreiber made the same 
motion for his client, which was also denied, and he took an exception 
(vide page 119 of the record). The three last reasons are not avail- 
able on error, but are subject to review on a rule to show cause, there 
being no exception on which to rest an assignment of error, or, under 
our new Practice Act, ground of appeal. The correction of a verdict 
upon which a judgment rests is the function of the trial Court. We 
only deal with the legality of the judgment or its evidential support 
when the question is properly presented. A writ of error does not lie 
to set aside a verdict because it is alleged to be contrary to law and 
the weight of the evidence. 

The respondent urges that the defendants have lost their right to 
appeal except on the question of damages, because no appeal was 
taken before the rule to show cause was allowed and made absolute. 
We do not see any legal force in this proposition. It does not appear 
that any judgment was entered on the first verdict. All that this 


record shows is one judgment, entered after the second verdict, and 
until that was done there was no judgment to review. The making of 
a rule to show cause absolute as to damages alone on the application 
of the plaintiff does not disturb the rest of the trial record, which 1s 
completed when the new assessment of damages is made, and the 
defendant in the proceeding is entitled to the benefit of any legal error 
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in the entire record. He does not waive his right to an appeal because 
he waits until the plaintiff has entered his judgment. 

We therefore proceed to consider the only question arguable 
under this record which is refusal to nonsuit, there being no other 
exception to any action by the trial Court. The ground stated (page 
93 of the record) is: “That there is no evidence in the case connecting 
them (defendants) with this accident; and on the further ground that 
there is no evidence that the broken condition of this sidewalk was the 
cause of this woman’s accident.” 

These are the only grounds offered in support of the motion ap- 
pearing in the bill of exceptions, and are therefore all we can consider. 
Trade Ins. Co. v. Barracliff, 45 N. J. L. 543. 

Neither of the reasons given are sound. The jury might infer 
from the evidence that the appellants leased the land and sidewalk for 
a use not consistent with the purpose for which the walk was con- 
structed; that they had knowledge of the character of the proposed 
use, and that such use might, and probably would create a nuisance 
by obstructing the safe use thereof by pedestrians. These inferences 
would justify a finding that the condition of the sidewalk, the cause 
of the accident, was the result of participation “in the creation of the 
nuisance either by authorizing it or by making the act of the tenant 
his own.” Freeholders of Hudson v. Woodcliff Land Co., 74 N. J. 
L. 355. 

As to the other reason, viz., that there was no proof that the 
broken sidewalk was the cause of the accident, it is enough to say that 
the plaintiff testified that her foot was caught between the broken 
stones of the sidewalk, which caused her to fall over and thus break 
her leg. The motion to nonsuit was properly refused. 

Appellant argues that the finding of the jury in favor of the tenant, 
Schreiber, negatives any negligence on the part of the owners, because 
the only proof of impairment of the sidewalk was the result of his 
negligence, and therefore, when the jury found in his favor, they de- 
termined that no nuisance was created by him in which the lessors, as 
owners, participated. The sufficient answer to this is that the condi- 
tion upon which the argument is based did not exist when the motion 
to nonsuit was made. But in addition to this there was testimony 
from which the jury might have inferred that the lot had been leased 
to prior tenants for the same purposes, subject to the same use of the 
sidewalk, and that the impairment of it was caused by prior tenants. 
With the broken condition of the flagstones existing, subject to the 
inference that the condition was caused by using the sidewalk for the 
passage of heavy carts from the street to the lot by prior tenants with 
the knowledge and implied participation therein by the owners, and 
the testimony of the defendant Schreiber that the flagstones were not 
broken by him, the jury might infer that the nuisance was created by 
the act of former tenants and not by Schreiber, but his exoneration 
would not discharge the owners from liability for the acts of their 
other tenants in which they participated. 

Three causes of action are set out in the complaint: first, that the 
owners negligently used the sidewalk so that it became dangerous, by 
which neglect the plaintiff was injured; second, that the owners, for 
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their own convenience and that of their lessees, created and main- 
tained this dangerous condition. On one or the other of these causes 
the jury found, as they properly might, against the owners. The third 
cause of action set up in the complaint was the negligent use by 
Schreiber, and on this the jury found in his favor. This finding does 
not destroy the evidence of the liability of the owners for the result of 
a use by prior tenants in which they participated. 

No error appearing in this record the judgment will be affirmed 
with costs. 





IN RE ESTATE OF JONES. 





(Warren Orphans’ Court, March, 1918) 
Orphans’ Court—Check by Undue Influence—Equitable Powers of Court in Accounting— 
Exclusion of Testimony—Shifting Burden of Proof. 

In the matter of the estate of Mary P. Jones. On exceptions to 
the account of Clarence C. Smith, Administrator. 

Mr. George M. Shipman, Proctor for the Administrator. 

Mr. O. D. McConnell and Mr. William H. Morrow, Proctors for 
the Exceptants. 

ROSEBERRY, J.: Mary P. Jones died on the 7th day of July, 
1916, aged 86 years. On the 22d day of December, 1915, Clarence C. 
Smith, the executor of James Prall’s estate, made out a check of $3,000, 
drawn to the order of Mary P. Jones, and gave it with a release to 
James P. Jones, her son, to give her the check and have her sign the 
release and return it to him. On the 18th day of January, 1916, the 
check was brought to the executor, who was also cashier of the Bel- 
videre National Bank, by James P. Jones, with the name of Mary P. 
Jones endorsed thereon, and requested the cashier to credit one-half 
of it ($1,500), to him, and one-half of it ($1,500), to Margaret J. Warne, 
without any deposit slips or inquiry made by the executor, as cashier, 
except to receive the release for the $3,000, payment signed by Mary 
P. Jones, from James P. Jones. 

An exception is filed to charge the administrator of Mary P. 
Jones with the amount of this $3,000, legacy from the James Prall 
estate. 

As this question involves undue influence, the objection is made by 
the proctor of the administrator that this Court has not jurisdiction 
and, therefore, this exception should be dismissed. 

In Pyatt v. Pyatt, 1 Dick. (46 Eq.) 28% the Court of Errors and 
Appeals said, that “our present statute invests the Orphans’ Court 
with full power and authority to hear and determine all controver- 
sies respecting the allowance of the accounts of executors, adminis- 
trators, guardians and trustees under wills.” 

In Adams v. Adams, 1 Dick. (46 Eq.) 301, the same Court said: 
“Notice of the settlement, therefore, cannot be considered to give 
notice of a proceeding not the natural sequence of the settlement 
which may be or may not be applied for or initiated. The better view 
is, that this proceeding commenced by one party, must bring in all 
others interested as parties, which in the absence of prescribed notice, 
can only be done by reasonable actual notice.” 
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The 18th rule of the Orphans’ Court requires that one month’s 
notice of the settlement of such accounts “shall be given by said ac- 
countant to all persons interested therein.” 

This rule of the Orphans’ Court seems to meet the requirement 
of the notice mentioned above in Adams v. Adams. 

In Hill v. Hill, 79 Eq. (9 Buch.) 539, Chancellor Pitney, sitting 
as Ordinary in the Prerogative Court said: “The Orphans’ Court 
is invested by statute with full jurisdiction over the accounts of exec- 
utors, administrators, guardian and trustees, with all! incidental 
powers necessary to effectuate this jurisdiction,” citing the statutory 
law, and then continued: “It is established that the jurisdiction of that 
Court over the subjects committed by statute to its cognizance is a 
general jurisdiction, similar to that of the Chancery and Prerogative 
Courts,” and “that the Orphans’ Court had as ample jurisdiction to 
examine into the account and deal with it on equitable principles as 
was possessed by the Court of Chancery,” citing Pyatt v. Pyatt, 46 
N. J. Eq. 285, 288; Dunham v. Marsh, 52 N. J. Eq. 256, 261, affirmed 
52 N. J. Eq. 831. 

In Woolsey v. Woolsey, 78 N. J. Eq. 524, the Chancellor sitting 
as Ordinary said: “The Orphans’ Court Act, in sec. 127 (P. L. 1898, 
p. 761), declares that a decree of the Orphans’ Court on the final set- 
tlement of the accounts of executors, etc., shall be conclusive upon 
all parties, and shall exonerate the party accounting from all demands 
of creditors, legatees and others beyond the amount of such settle- 
ment, except assets which may come to hand after settlement, and 
except fraud or mistake be proved to the satisfaction of the Court. 
Under our Statutory system the jurisdiction of the Orphans’ Court 
over matters of accounting and distribution that are properly within 
its cognizance is as complete and its decrees are as binding and con- 
clusive as are the jurisdiction and decrees of the Court of Chancery.” 
It was declared to be res judicata. Woolsey v. Woolsey, 72 Eq. 902 
and 903. 

The Court of Errors and Appeals, in Woolsey v. Woolsey, 72 
N. J. Eq. 900, declares that the Orphans’ Court had power to deal 
with the account on equitable principles, and may ascertain the con- 
dition of the estate as fully as can the Court of Chancery. The opin- 
ion in that case does not justify the statement in the syllabus. 

V. C. Stevenson stated, in Streeter v. Braman, 76 N. J. Eq. 376, 
that “many of the older decisions of this Court, where jurisdiction 
has been taken of proceedings in the Orphans’ Court, must be read 
and applied with the full recognition of the fact that, at the time those 
decisions were rendered, the remedial agencies and powers of the Or- 
phans’ Court were to a large extent undeveloped.” 

The New York Court of Appeals, in Barry v. Equitable Life As- 
surance Society, 59 N. Y. Rep., on page 591, said: “There is a class 
of cases which hold that where the owner of property, induced by 
false representations, sells it and parts with the possession of it with 
the intention of passing the title to the vendee, there the bona fide 
purchaser for value from the fraudulent vendee obtains a title which 
he can defend. In such case there is a voluntary parting with the 
possession of the property, and there is an uncontrolled volition to 
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pass the title. But where there exists coercion, threats, compulsion 
and undue influence, there is no volition. There is no intention nor 
purpose, but to yield to moral pressure for relief from it. A case is 
presented more analogous to a parting with property by robbery. 
No title is made through a possession thus acquired.” Loosmis v. 
Buck et al, 56 N. Y. Rep. 462. 

In the case of Groff v. Stitzer, 75 N. J. Eq. 452, 460-462, V. C. 
Howell set aside the transfer of thirty-two shares of the Essex County 
National Bank of Newark, N. J., from Mrs. Caroline Bowers to James 
H. Stitzer, Jr., and Margaret Stitzer, and said: “It becomes neces- 
sary next to inquire whether their infirmity reaches to the Quaker 
City National Bank, which holds the shares in pledge for loans to Mr. 
Stitzer, and this depends upon the knowledge that the bank had or 
was chargeable with as to the mental condition of Mrs. Bowers in 
June, 1907.” See same case in 77 Eq. 260, on appeal. This case can 
only be predicated upon the ground that it falls within the doctrine 
of the law-merchant, which gives to the bona fide transferree of 
negotiable paper greater rights than those of the transferrer. 

But this case is unlike Groff v. Stitzer in that there is no bona 
fide purchaser. The question is who is the lawful owner of the $3,000 
bank check, Mrs. Mary P. Jones or her son, James P. Jones and 
daughter Margaret J. Warne. If there were coercion, threats, com- 
pulsion or undue influence, then there was no volition, hence no title 
to the check passed from Mrs. Jones to her son and daughter, and it 
still remains a part of the assets of the estate of Mary P. Jones, for 
which the administrator is chargeable. This Court then, in my judg- 
ment, has jurisdiction. 

The facts in the case are as follows: 

Mary P. Jones was &6 years old in February, 1916, as she died on 
July 7, 1916. James Prall and John C. Prall, her brothers, attended to 
her business affairs during the latter years of her life. James Prall 
died Sept. 20, 1914, and John C. Prall, being 84 or 85 years of age, 
gave, shortly after his brother’s death, a power of attorney to his two 
nephews, Clarence C. Smith and Frank Smith, to transact his business 
affairs, and this was largely through the years 1916 and 1917, and 
perhaps in 1915. 

James P. Jones was sworn before the Court on Sept. 15, 1916, 
upon application for letters of administration. J. Corbett Jones and 
Floyd I. Jones testify that James P. Jones, upon his examination, 
swore, in connection with the depositing the $3,000 check of Mary P. 
Jones to the credit of himself and sister on the 18th day of January, 
1916, that “he had been in the habit of doing his mother’s business.” 
This James P. Jones denies. The weight of evidence is with the 
exceptants. 

Dr. William C. Albertson was called to attend her on the 25th day 
of September, 1915. He said: “I found her dull and sort of stupid, 
and she did not answer questions very rapidly or accurately, and com- 
plained, I think, of a little fullness in her head or a little sensation in 
her head that was not normal. I think perhaps she had a little numb- 
ness. She had spasms of the arteries of the brain, causing an acute 
anaemia of the brain—causing a temporary paralysis.” The aphasia 
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passed over in two or three days. Then she was weak for some little 
time, and in about three weeks she was normal, or practically so, as a 
person of the age of 86. She had an incurable anthritis. 

She had another attack on the 19th day of November, 1915, of the 
same character. The doctor visited her daily to the 30th of Novem- 
ber, and made irregular calls during December, 1915. He mentions a 
conversation as occurring on Christmas Day with her, which the 
Court drew his attention to and which must have occurred at least 
two months afterwards. He saw her five times in the month of Jan- 
uary, 1916. The doctor further said: “I never knew she was off her 
mind at all. I was surprised one time, that is, except during these 
attacks, and one day somebody said she did not recognize Mag (her 
daughter, Mrs. Warne), and I said: ‘Mrs. Jones, I am surprised you 
don’t know Mag,’ and she said, ‘well I know her but I cannot just 
place her.’” She died on July 7, 1916, from this arterial condition. 
Sclerosis of the arteries may cause softening of the brain. These 
attacks were severe ones, and sclerosis can never be cured. In Feb- 
ruary she had another attack. 

Dr. George W. Cummins, a medical expert, said: “Such a person 
becomes more easily influenced.” 

Miss Edith Garrison testifies that Mrs. Jones had a spell or attack, 
and Mrs. Allen came as a caretaker or nurse. Miss Garrison did the 
household work. 

Mrs. Allen went there on Thanksgiving Day, 1915, and was there 
until the latter part of December. She was sick when Mrs. Allen went 
there, and, shortly afterwards, she had a spasm with temporary par- 
alysis. She frothed at the mouth and rolled her eyes back, and was at 
first in an unconscious state. This lasted about one or two days. She 
was very weak and said but little and was helpless. She was very 
weak and very ill when Mrs. Warne came, and was in bed, and she 
said she was growing weaker and was still weaker when she returned 
in February, 1916. 

Mrs. Mary P. Jones was confined to the bed and, if she arose, she 
had to be helped out of bed, and if she went down stairs two persons 
had to assist her. She was practically helpless. 

Mrs. Margaret J. Warne, Mrs. Jones’ daughter, came to Mrs. 
Jones’ home about the middle of December, 1915, and remained there 
as caretaker or nurse for Mrs. Jones up to the first of February, 1916. 
The only other persons in the house during that period, besides Mrs. 
Jones and Mrs. Warne, were Miss Garrison, the housekeeper, and 
frequent visits by James P. Jones.. Mrs. Mary S. Jones, wife of James 
P. Jones, went te Mrs. Jones’ home on the first of February, when Mrs. 
Warne left there. 

The check transaction occurred sometime between Dec. 22, 1915, 
when James P. Jones took it to his mother, and the 18th day of 
January, 1916, when it was credited in the bank, half to Mr. Jones and 
half to Mrs. Warne. During this period Mrs. Warne had exclusive 
care of Mrs. Jones, interspersed by frequent visits of James P. Jones. 
At this time Mrs. Warne, in her testimony, says she was very ill in 
every way. It left her very sick and very weak. Mrs. Warne writes 
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to Mrs. J. T. Jones, on January 17, 1916: “Last Monday (Jan. 10) 
mother felt very miserable all over, but especially her head.” 

On Jan. 3, 1916, James P. Jones, the son, wrote to J. C. Jones: 
“Was at mother’s Saturday and found her improving just a little. We 
carried her down stairs for dinner and then back up again in the after- 
noon.” Mrs. Warne, on Dec. 28, 1915, in another letter speaks of her 
being “very frail,” and in another letter said she was too weak to come 
down stairs. 

Besides Mrs. Jones not knowing who Mrs. Warne was—and this 
was about 26 days after the November stroke—Miss Garrison said 
Mrs. Mary P. Jones spoke of her daughter-in-law, wife of James P. 
Jones, as “that woman,” and said that several times. On February 
27, 1916, Mrs. Jones said she had the grippe, and asked Floyd Jones 
if he knew Jim’s wife (his aunt). She asked when her son John T. 
Jones died and what ailed him. She had known when he died and 
what ailed him. She called Mary L. Jones “Lib,” that was John C. 
Prall’s wife. She wanted to know of her daughter-in-law whom she 
married. When some one said “Jim” is coming, she said who is 
“Jim?” “Jim” was James P. Jones. 

In the Spring of 1916, the exceptants learned of the payment of 
the $3,000 legacy, and wrote, one or the other, to James P. Jones and 
Mrs. Warne for information about it. Mr. Jones and Mrs. Warne not 
only refused to give the information, but one of them said they had 
promised each other not to tell, and the other, that it was none of their 
business. 

The testimony of James P. Jones and Mrs. Warne was excluded 
on the ground that it was a transaction or conversation with the de- 
ceased, Mary P. Jones, under the 4th sec. of the Evidence Act (Comp. 
Stat. p. 2218). 

In Smith v. Burnett (7 Stew. Eq. 219), the testimony of the execu- 
tor showing a gift from the deceased of certain stock, and to prove a 
delivery to him of the stock by the testator and the alleged declara- 
tions of the deceased at the time of delivery, was excluded. It was 
affirmed in 8 Stew. Eq. 314. The higher Court declared that “the 
offer was so clearly repugnant to the letter of the supplement that no 
appeal to the spirit of the legislation is essential, although it could be 
effectually invoked if requisite to support the ruling.” 

In McKinley v. Coe (21 Dick. Ch., p. 75), V. C. Emery, who re- 
viewed all the cases on this question, said, in speaking of Smith v. 
Burnett: “The executor’s testimony as to the statements of testator 
was held inadmissible, it being held that this proceeding on exceptions 
was a civil action, and (at p. 322) that the decedent was ‘represented’ 
in the action, either by the exceptants or by the executor himself.” 

V. C. Stevens, in reviewing several cases in Kleb v. Kleb, 4 Rob- 
bins, 317, said: “That the Court may look at the real character of the 
parties to the controversy, is conclusively settled by Smith v. Burnett, 
35 N. J. Eq. (8 Stew.) 314, and Adoue v. Spencer, 62 N. J. Eq. (17 
Dick.) 794.” The two cited cases were decided by the Court of 
Errors and Appeals. 

In Adoue v. Spencer, 62 N. J. Eq. (17 Dick. Ch.) 795, Justice 
Fort, speaking for the Court of Errors and Appeals, said: “To adopt 
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the language of Mr. Justice Dixon, in the case of Dickerson v. Payne’s 

Administrator, in an opinion filed at the present Term of the Supreme 
Court, ‘manifestly in the transaction to which this plaintiff testified, 
the deceased bore a part, and if living would be the most important, 
perhaps the only, witness against her. He must have been present 
when many of her acts, if she testified truly, were performed, and as 
to those matters, if she testified falsely, he could, as a witness, have di- 
rectly contradicted her. These are the conditions in which the Legis- 
lature did not intend to legalize the testimony of a party against an 
adversary representing a testator or intestate.’ ” 

The question between the exceptants and James P. Jones and 
Mrs. Warne was the gift of the check of $3,000. These are the real 
parties in interest, and justify the exclusion of the testimony of Mr. 
J. P. Jones and Mrs. Warne concerning the gift or any declarations 
touching that question or bearing upon that question. The fact that 
the administrator’s account is sought to be charged with the $3,000 
check does not alter the situation as to the real parties. 

The law respecting the relations of persons so situated has been 
fully laid down in a long line of cases. In Haydock v. Haydock, 34 
N. J. Eq. (7 Stew.) 570, Justice Reed, speaking for the Court of 
Errors and Appeals, says: “I take the rule to be settled that when 
a person enfeebled in mind by disease or old age is so placed as to 
be likely to be subjected to the influence of another and makes a volun- 
tary disposition of property in favor of that person, the Courts require 
proof of the fact that the donor understood the nature of the act, 
and that it was not done through the influence of the donee. The 
presumption against the validity of the gift is not limited to those 
instances where the relation of parent and child, guardian and ward, 
or husband and wife, exists, but in every instance where the relation 
between the donor and donee is one in which the latter has acquired 
a dominant position.” 

In Farmer v. Farmer, 39 N. J. Eq. 211, V. C. VanFleet makes 
the following quotation from the opinion of Judge Hand in Cowee 
v. Cornell, 75 N. Y. 94: “It may be stated as universally true that 
fraud vitiates all contracts, but as a general thing it is not to be pre- 
sumed but must be proved. Whenever, however, the relations between 
the contracting parties appear to be of such a character as to render 
it certain that they do not deal on terms of equality, but that either 
on the one side, from superior knowledge of the matter derived from 
a fiduciary relation or from overmastering influence, or, on the other 
from weakness, dependence or trust justifiably reposed, unfair advant- 
age in a transaction is rendered probable, then the burden is shifted, 
the transaction is presumed void, and it is incumbent on the stronger 
party to show affirmatively that no deception was practiced, no undue 
influence was used, and that all was fair, open, voluntary and well 
understood.” 

The same doctrine is repeated in Mott v. Mott, 49 N. J. Eq. 
(4 Dick.) 192; Thorp v. Smith, 63 N. J. Eq. 70, affirmed, 65 N. J. 
Eq. 400; Groff v. Stitzer, 75 Eq. 452, affirmed, 77 N. J. Eq. 260, as 
to this part of it; Drake v. Mann, 81 N. J. Eq. 201, see page 204 
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(Court of Errors and Appeals). Pomeroy’s Equity Jurisprudence, Vol. 
2, Sec. 928, 951. 

In the situation in this case the burden of proof is shifted from 
the exceptants to the administrator of Mary P. Jones’s estate, and a 
careful examination of the testimony shows that the burden placed 
upon the administrator has not been met. 

I also think that the result of the testimony is that her mind was 
so enfeebled by her disease and old age that she should not have been 
allowed to transact any important business without the assistance 
of some person who could have given her independent and friendly 
advice. Groff v. Stitzer, 75 N. J. Eq. 452, where the Vice Chancellor 
says: “Although the case is not one in which the doctrine of ‘inde- 
pendent advice, illustrated by Slack v. Rees, 66 N. J. Eq. (21 Dick.) 
447, and Post v. Hagen, 71 N. J. Eq. (1 Buch.) 234, applies in all its 
force, for it appears she did not dispose of all her property.” 

In Collins v. Tappen, 65 N. J. Eq. 479, V. C. Pitney, in speaking 
of the measure of mental capacity to transact business, says: “She 
was calm and had her memory and was competent to transact the 
ordinary affairs of life, such as the collection of her moneys, and 
possibly the disbursements thereof, in the ordinary way for the ordi- 
nary purposes of every day life; yet, owing to mental disease, she 
was not possessed of those higher faculties involving the contempla- 
tion and weighing of different considerations and the exercise of 
judgment thereon; and she had not mental power clearly to discern 
and discreetly to judge of all these matters and things which enter 
into a proper disposition of her property.” 

This language was used in a proceeding to set aside a deed. 

The evidence of the administrator is that Mrs. Jones did not 
transact her own business, but her business affairs were looked after 
by her two brothers before the death of one and incapacity of the 
other. 
Between that time and the check transaction there is no testi- 
mony except testimony of the declaration of James P. Jones that he 
did it, which he denies. I do not think that Mrs. Jones had the mental 
power to measure up to the standard set by the Vice Chancellor. The 
administrator’s account should be charged with the $3,000 check. 





BAMMANN v- AST ET AL. 


(N. J. Supreme Court, Hudson Circujt, Jan. 17, 1918). 


Accident By Jitney—Alleged Excessive Speed «nd Negligence—Traffc-on- Highway Law— 
Exercise of Reason in Driving Motor- Vehicle—Charge to Jury. 


Case of Catherine Bammann, Plaintiff, against Edward Ast and 
Robert Burns, Defendants. Charge to jury. 

Mr. Edward Stover for Plaintiff. 

Mr. William J. Hanley for Defendants, Edward Ast and Robert 
Burns. 

Mr. E. LeClerc Vogt of Counsel for Defendants, Edward Ast 
and Robert Burns. 

SPEER, J., charged the jury as follows: 
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Gentlemen of the Jury: This suit as it now stands is brought 
by Catherine Bammann against Robert W. Burns and Edward Ast, 
and the object of the suit is to recover damages for an injury which 
the plaintiff says she suffered on the 15th of June, 1917, about nine 
o’clock in the morning, while she was sitting in her yard, or standing 
in her yard, because of the negligence, as she claims, of Mr. Ast, one 
of the defendants, who admittedly was driving a car belonging to Mr. 
Burns, the other defendant, and in whose employ Ast was, and about 
whose business, by the testimony of Mr. Ast himself, Mr. Ast was 
going at the time of the happening of this accident. I mention that 
last fact to you because, there being two defendants, one being the 
owner of the car and the other his driver at the time of the accident, 
the law says that under what is known in the law as the doctrine of 
respondeat superior—that is, that the master must answer for the 
negligence of the servant which is done in the scope of his employ- 
ment and while he is actually engaged in the performance of his 
master’s business—that not only is the servant liable, but the master 
also, under that doctrine which I have mentioned to you, must re- 
spond as well. 

Now, as I say, the plaintiff in this suit claims that Ast was 
negligent and that, therefore, both these defendants, the master as 
well as the servant, should respond in damages for the injuries which 
the plaintiff claims she suffered. 

That brings us to consider, first of all, what is the negligence 
which this plaintiff charges against these defendants? She says that 
although they were in the possession and use of an automobile some- 
times called a jitney, they did not use reasonable care to propel the 
same at a rate of speed safe to pedestrians or to plaintiff, who was 
standing inside the railing on Second and Bloomfield street, Hoboken; 
they did not use reasonable care to give warning of the approach of 
the said jitney automobile; they did not use reasonable care to keep 
a lookout for people in the vicinity of the said jitney automobile upon 
and near the said premises and the highway at and immediately prior 
to the time of the said accident; they also operated it at such an ex- 
cessive rate of speed as to lose control of the said automobile; they 
also smashed into the automobile owned and driven by one John 
Dondero and Bridget Dondero so as to force, turn, send and pre- 
cipitate, and throw and push said automobile through said railing in 
and upon said plaintiff, and thereby through said Dondero’s auto- 
mobile struck said plaintiff. And then, just before we entered upon 
the trial of the case and the production of evidence, another amend- 
ment was made to the effect that Mr. Ast was driving Mr. Burns’ 
car along what is called the wrong side of the road. 

Now that is the case that the plaintiff charges against these de- 
fendants, and if she makes out by the greater weight of the evidence, 
as the burden rests upon her to make it out, that these defendants 
were guilty of that negligence, and that such guilt of negligence on 
their part was the proximate cause of the injury which this woman 
claims she suffered, for which she seeks to recover damages in this 
case, then she is entitled to have a verdict. If she does not make 
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(Court of Errors and Appeals). Pomeroy’s Equity Jurisprudence, Vol. 


2, Sec. 928, 951. 
In the situation in this case the burden of proof is shifted from 


the exceptants to the administrator of Mary P. Jones’s estate, and a 
careful examination of the testimony shows that the burden placed 
upon the administrator has not been met. 

I also think that the result of the testimony is that her mind was 
so enfeebled by her disease and old age that she should not have been 
allowed to transact any important business without the assistance 
of some person who could have given her independent and friendly 
advice. Groff v. Stitzer, 75 N. J. Eq. 452, where the Vice Chancellor 
says: “Although the case is not one in which the doctrine of ‘inde- 
pendent advice, illustrated by Slack v. Rees, 66 N. J. Eq. (21 Dick.) 
447, and Post v. Hagen, 71 N. J. Eq. (1 Buch.) 234, applies in all its 
force, for it appears she did not dispose of all her property.” 

In Collins v. Tappen, 65 N. J. Eq. 479, V. C. Pitney, in speaking 
of the measure of mental capacity to transact business, says: “She 
was calm and had her memory and was competent to transact the 
ordinary affairs of life, such as the collection of her moneys, and 
possibly the disbursements thereof, in the ordinary way for the ordi- 
nary purposes of every day life; yet, owing to mental disease, she 
was not possessed of those higher faculties involving the contempla- 
tion and weighing of different considerations and the exercise of 
judgment thereon; and she had not mental power clearly to discern 
and discreetly to judge of all these matters and things which enter 
into a proper disposition of her property.” 

This language was used in a proceeding to set aside a deed. 

The evidence of the administrator is that Mrs. Jones did not 
transact her own business, but her business affairs were looked after 
by her two brothers before the death of one and incapacity of the 
other. 
Between that time and the check transaction there is no testi- 
mony except testimony of the declaration of James P. Jones that he 
did it, which he denies. I do not think that Mrs. Jones had the mental 
power to measure up to the standard set by the Vice Chancellor. The 
administrator’s account should be charged with the $3,000 check. 
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Case of Catherine Bammann, Plaintiff, against Edward Ast and 
Robert Burns, Defendants. Charge to jury. 

Mr. Edward Stover for Plaintiff. 

Mr. William J. Hanley for Defendants, Edward Ast and Robert 
Burns. 

Mr. E. LeClerc Vogt of Counsel for Defendants, Edward Ast 
and Robert Burns. 

SPEER, J., charged the jury as follows: 
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Gentlemen of the Jury: This suit as it now stands is brought 
by Catherine Bammann against Robert W. Burns and Edward Ast, 
and the object of the suit is to recover damages for an injury which 
the plaintiff says she suffered on the 15th of June, 1917, about nine 
o’clock in the morning, while she was sitting in her yard, or standing 
in her yard, because of the negligence, as she claims, of Mr. Ast, one 
of the defendants, who admittedly was driving a car belonging to Mr. 
Burns, the other defendant, and in whose employ Ast was, and about 
whose business, by the testimony of Mr. Ast himself, Mr. Ast was 
going at the time of the happening of this accident. I mention that 
last fact to you because, there being two defendants, one being the 
owner of the car and the other his driver at the time of the accident, 
the law says that under what is known in the law as the doctrine of 
respondeat superior—that is, that the master must answer for the 
negligence of the servant which is done in the scope of his employ- 
ment and while he is actually engaged in the performance of his 
master’s business—that not only is the servant liable, but the master 
also, under that doctrine which I have mentioned to you, must re- 
spond as well. 

Now, as I say, the plaintiff in this suit claims that Ast was 
negligent and that, therefore, both these defendants, the master as 
well as the servant, should respond in damages for the injuries which 
the plaintiff claims she suffered. 

That brings us to consider, first of all, what is the negligence 
which this plaintiff charges against these defendants? She says that 
although they were in the possession and use of an automobile some- 
times called a jitney, they did not use reasonable care to propel the 
same at a rate of speed safe to pedestrians or to plaintiff, who was 
standing inside the railing on Second and Bloomfield street, Hoboken ; 
they did not use reasonable care to give warning of the approach of 
the said jitney automobile; they did not use reasonable care to keep 
a lookout for people in the vicinity of the said jitney automobile upon 
and near the said premises and the highway at and immediately prior 
to the time of the said accident; they also operated it at such an ex- 
cessive rate of speed as to lose control of the said automobile; they 
also smashed into the automobile owned and driven by one John 
Dondero and Bridget Dondero so as to force, turn, send and pre- 
cipitate, and throw and push said automobile through said railing in 
and upon said plaintiff, and thereby through said Dondero’s auto- 
mobile struck said plaintiff. And then, just before we entered upon 
the trial of the case and the production of evidence, another amend- 
ment was made to the effect that Mr. Ast was driving Mr. Burns’ 
car along what is called the wrong side of the road. 

Now that is the case that the plaintiff charges against these de- 
fendants, and if she makes out by the greater weight of the evidence, 
as the burden rests upon her to make it out, that these defendants 
were guilty of that negligence, and that such guilt of negligence on 
their part was the proximate cause of the injury which this woman 
tlims she suffered, for which she seeks to recover damages in this 
tase, then she is entitled to have a verdict. If she does not make 
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der such circumstances would be for the defendant. 

Now, that being the general charge of negligence that is made 
by the plaintiff in her complaint, it becomes necessary to look for a 
moment or two at what the laws of this State provide with respect 
to the care which should be exercised by one driving an automobile 
along a public highway, with respect to the speed at which it should 
be run, the lookout that should be kept by the one driving to dis- 
cover the presence of others upon the highway who would menace 
the safety of persons using the highway, or who were in positions 
adjacent thereto, and also what laws there are which regulate the 
vehicular traffic upon the public highways of this State. 

Now, first of all we advert to the question of speed. Upon that 
subject the law says: 

“The following rates of speed may be maintained, but shall not 
be exceeded, upon any public street, public road or turnpike, public 
park or parkway, or public driveway or public highway in this State 
by anyone driving a motor vehicle: A speed of one mile in five minutes 
(that is to say, twelve miles an hour) where such street or highway 
passes through the built up portion of a city, town, township, borough 
or village (and by a built-up section is meant, as the law itself pro- 
vides, a section where the houses are “on an average less than one 
hundred feet apart.” To find out what the average distance apart of 
the houses on a block is you take the number of feet on both sides of 
the block; that is of the street where the block runs; and then take 
the number of houses and divide the number of houses into the num- 
ber of feet, and if the result shows to be less than one hundred, then 
the houses are on an average less than one hundred feet apart and the 
section is a built-up section, and the rate of speed that may be main- 
tained but must not be exceeded is twelve miles an hour.) Now that 
is the speed at which the law permits a person driving a motor vehicle 
to go, and beyond which he must not go; but that does not at all 
necessarily prove, if a man is running at a speed of twelve miles an 
hour, or less, when the accident happens, that because he complied 
with the law that therefore he was not negligent ; because the law has 
another provision to this effect: “Provided, however, that nothing in 
this section contained shall permit any person to drive a motor vehicle 
at any speed greater than is reasonable, having regard to the traffic 
and use of highways, or so as to endanger the life or limb or to in- 
jure the property of any person.” So that the underlying principle 
which must govern with respect to the speed that a person may main- 
tain so as to discharge him from liability for negligence—that prin- 
ciple is, that a person must drive his car at such speed, having regard 
to the circumstances in which he finds himself at the time he is driving 
as a reasonably prudent and cautious person would drive his car un- 
der the circumstances. 

Now, that you see is a relative thing. It has to do with the situa 
tion in which one finds himself placed. If one were driving an auto- 
mobile, for instance, on Fifth Avenue, in New York, where that ave- 
nue crosses Forty-second Street, at about five o’clock in the afternoon 
when the traffic there is probably denser than it is in any other street 


that out of course she ought not have a verdict, and the verdict un- 
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intersection in the world, nobody would say for an instant that a man 
might cut loose and drive twelve miles an hour there without being 
guilty of the charge of negligence. And, on the other hand, if the 
person were driving his car in a country road where a rig passed about 
once in a year, possibly he might not be negligent if he drove twenty- 
five miles an hour, or thirty, or forty, if you please, because in each 
case the test is: Did he conduct himself in driving the car in the 
situation in which he found himself placed as a reasonably prudent 
and cautious man would have conducted himself under like circum- 
stances? If he did, he was not negligent. If he did not, then he was. 

Now, then, we come to consider next the question of the regula- 
tions that have been provided for vehicular traffic on public high- 
ways; and there are a couple to which I wish to especially direct your 
attention. The Traffic Act provides: 

“On all public roads, highways, turnpikes or streets the follow- 
ing rules and regulations shall be effective: A vehicle shall keep to 
the right, and when the improved portion of a road is of sufficient 
width the vehicle shall keep to the right of the centre of such road, 
excepting when passing a vehicle ahead.” 

And another section provides: 

“On all public roads, streets, highways or turnpikes the follow- 
ing rules and regulations shall be in force: Every driver of a vehicle 
approaching the intersection of a street or a public road shall grant 
the right of way at such intersection to any vehicle approaching from 
his right.” 

Now, of course, these rules must be applied with common sense. 
If two men approach the intersection of a roadway and one of them 
happens to be a block off when he is approaching, and another one 
happens to be right at the intersection, it would be absurd and silly 
to say that the man who was going down the street was obliged to 
wait until the man a block away, who was coming from his right, 
should come up and pass him. The rule must be applied in the light 
of reason and of the circumstances of the case; and where both are 
approaching so that one apparently must give way to the other (that 
is what the situation developed by this statute means) then that one 
must give way on whose right the other is approaching and must give 
way to that man who is approaching on the right. Now that does 
not necessarily mean that he must stop; he may turn in the street and 
go on, or he may slow down if he is far enough away to let the other 
go by safely. The whole thing resolves itself in the last analysis 
to this thing: What, in granting the right of way, as the statute says 
it is his duty to do, to one approaching and coming from his right— 
what would a reasonably prudent and cautious man do under the cir- 
cumstances? If this man whose duty it was to give the right of way 
to the person who approached from his right conducted himself under 
the circumstances as a reasonably prudent and cautious man would 
have conducted himself, he was not negligent even though an acci- 
dent happened. If he did not conduct himself as a reasonably prudent 
and cautious man would have conducted himself, and his neglect so 
to do caused the accident, then he was negligent and there ought to be 
a recovery. 
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Now that is all that statute means, and that is the way it would 


be applied in a case of this kind; and therefore the great underlying wor 
{ principle in the whole of the case is this: Has it been shown by the look 
i th : plaintiff, as the plaintiff must show by the greater weight of the evi- the 
an dence, that this defendant Ast, driving Burns’ car, did not conduct that 

hi + himself in the operation, management and control of that car as a 
1. reasonably prudent and cautious chauffeur would have conducted tin 
hi himself under the circumstances? If she has shown that by the mat 

# | greater weight of the evidence and has further shown by such degree 
PEE of evidence that his neglect so to do was the proximate cause of her bent 

Brey injury, if she suffered an injury, then she ought to have a verdict and h 

ought to have you assess her damages. But if she has failed to have : a 
shown any one of those particulars by the greater weight of the evi- op ‘ 
dence then she ought not to have a verdict and the verdict ought to — 
be for the defendant. naa 

Now, gentlemen, I do not think I could make this any plainer 
4 if I talked a week about it. Those are the rules that govern, and I at 
| ) have tried to make them plain to you, and if you distinctly under- me 
. P , ) y by t 
H | stand them you cannot go wrong in deciding the case. cae 
If you think in this case that the plaintiff is entitled to recover, dag 


‘ then you come to the question of the assessment of damages. Before 
‘t | I deal with that question I may say to you that the defendant has . 
i" requested me to charge certain things, to which I now will direct your ae 





attention and my own. I am requested to charge, first: 

a | “That the negligence. if any, -consisted in Dondero’s automobile a 
a being struck by the automobile of the defendant and if the jury find oh 
+ that it did not strike, then there is no liability.” 9 
j I charge you that, because that is the whole nature of the case : my 
i made by the plaintiff. The plaintiff says that the cause of the acci- rer 
a dent was the negligent striking of Dondero’s car by the car of Burns, pate : 
A driven by Ast, and if the plaintiff has not made that out there is no om ¢ 

. (OP case here and the verdict would have to be for the defendant, and I, og 
mn 2 Fy therefore, charge you that. the ke 
a I am next requested to charge: mane 
7 = “That the attitude of the plaintiff and the defendant may be tite 
a taken into consideration in weighing the testimony.” res 
: I am willing to go even very much farther than the request and ne . 
i ’ say that the attitude of the plaintiff and the defendant must be taken ee 
f into consideration by the jury in deciding the case, because the jury th ate 

| has not a right to shut its eyes to the attitude of any witness in the a ” 
case. They must judge of the weight of the testimony by the attitude acinar 

of the witness on the stand. How did he conduct himself? Did he b ; 

testify freely and frankly and openly? And did he tell a reasonably oard 

credible story, such as accords with your own observation and experi- to the 

ence? If he appeared to be a credible man and his story was credible. oo 

it ought to be believed. But if he appears to be an unbelievable sort ny 

: of character, or if his story is so absurd and bizarre and remarkable — 
that it strikes you in the light of your own experience as being ard 
| extraordinary and unusual and in all likelihood unbelievable you ha 


ought not to believe it. And so I say you judge every witness in the wr 
same way. The jury has not any right to shut its eyes and say, “I jo 
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won’t think about witnesses number one and number two.” You must 
look at the attitude of all of them, and then say in the light of all of 
the testimony whose is the fault. And so I am perfectly willing to go 
that length and farther. 

Now the next think I am requested to charge is this: 

“That even if Ast did strike the defendant’s car, if he was oper- 
ating his car as an ordinarily reasonable chauffeur would do, there is 
no negligence.” 

I would not charge you that, because the English of it is a little 
bent. I will charge you what the counsel evidently meant to have me 
charge, and that is this: that if Ast did strike Dondero’s car, if he was 
operating his car as a reasonably prudent and careful chauffeur would 
operate it, then there was no negligence and there could be no re- 
covery. 

Ts then, so much for those requests. Before I diverted for a 
moment to charge those I had just come to the point where I said if 
the plaintiff has made out the case under the rules which I gave you, 
by the greater weight of evidence, that you would then come to the 
question of the assessment of damages. If you come to that question 
you assess those damages under these rules: 

The plaintiff is entitied to be paid, so far as money can be said to 
pay, for all the injuries which proximately resulted to her from this 
accident. Now, entering in this notion of payment of compensation 
would be, first of all, payment for the pain and suffering, both mental 
and physical, which she has undergone in the past, and for such as 
she will probably undergo in the future, for so long in the future as 
she will probably undergo them. What these injuries are, their extent 
and their duration, she must make out by the greater weight of the 
evidence. If she is entitled to a verdict, for all that she has thus made 
out she ought to be paid. For any that she has not thus made out, of 
course she cannot be paid, because she would not have complied with 
the legal requirements of bringing up the measure of her proof to that 
standard which the law has fixed in order to entitle her to a recovery. 

Secondly, she would be entitled to be paid for all of the expendi- 
tures to which she has been put in endeavoring to alleviate her suffer- 
ing, or to effect a cure of any injuries proximately resulting to her 
from this accident. If there were doctor’s bills or bills for medicine, 
whatever they were, if she has proved any by the greater weight of 
the evidence and she is entitled to a verdict, she is entitled to be reim- 
bursed for those expenditures. 

And then, thirdly, she claims to have been in the business of a 
boarding housekeeper, or a woman who rented rooms or something 
to that effect; and counsel for plaintiff in summing up said that she 
would be entitled to recover for the loss that she has suffered in that 
business. There is no proof that she suffered any loss in that busi- 
ness, so consequently she could be allowed nothing for that. She had 
boarders before and she had boarders afterward, and the only differ- 
ence that she said existed was that she attended to them before and 
her daughter has attended to them since the accident; but there is no 
proof in the case at all that she got any more money before the acci- 
dent happened for the number of rooms that she rented than she did 
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after it occurred for the same thing. So under the circumstances noth. 
ing could be allowed for that. 

But she claims that her daughter was engaged by her to look 
after this situation at an expense of fifteen dollars per week. Now, if 
it was necessary to engage somebody to do that work, or work of that 
character, or to look after herself, she had a right to engage a person 
to do that thing which she herself had been incapacitated from doing 
by the accident, and she would be entitled to be reimbursed. For 
what? Why, for the reasonable cost of such service. Now her daugh- 
ter says that an agreement was made between her and her mother 
about a week or so after the happening of the accident, while her 
mother was in bed, whereby her mother agreed to pay her fifteen dol- 
lars a week. Now you will observe there is a vast difference between 
looking after a boarding house and looking after the keeper of the 
boarding house. The daughter after that enlarged upon that and said 
it was for looking after “this work;” and she had previously been 
talking about some work in the boarding house. Now, if the mother 
engaged the daughter for this service the burden rests upon the mother 
to show it by the greater weight of the evidence, to show that the con- 
tract existed for it, to show how much was to be paid for that service 
and to show further that that sum was a reasonable sum to be paid 
for such services. Now as bearing upon that subject, the Court of 
Errors of this State has laid down the rule that where people living 
together in one household, as members of a family, render services to 
each other, whether one agrees to pay the other for it or not (outside 
of an express contract for it—where they set it down in so many 
words )—whether they agree to pay or not depends upon the circun- 
stances. You can readily see that if Mr. Foreman and I were living 
together in one house as brothers and he should come to me and say, 
“Billy, will you help me with my coat?” or “Will you bring my shoes 
up from downstairs; I have rheumatism in my feet,” or something of 
that sort, and I brought them up, it would not be expected that he 
would pay me for it, for the very obvious reason that in a household 
the whole relationship of the family abounds in the performance of 
cuties of kindness and generosity and magnanimity, growing out of 
the fact that they are members of one family and are kindly disposed 
to each other and kind of help along so as to make the household 2 
livable and happy place, so those services are not expected to be paid 
for. So then having premised that muth, I read to you what the Court 
says on the subject: 

“Ordinarily, where services are rendered and voluntarily accepted, 
the law will imply a promise on the part of the recipient to pay for 
them; but where the services are rendered by members of a family 
living as one household to each other, there will be no such implice 
tion from the mere rendition and acceptance of the services. In order 
to recover for the services the plaintiff must affirmatively show either 
that an express contract for the remuneration existed or that the cit 
cumstances under which the services were rendered were such as 0 
exhibit a reasonable and proper expectation that there would be com 
pensation.” 
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Now reduced to its last analysis and set in its bones here right 
before you, that amounts to this: Was there a reasonable expecta- 
tion on the part of the mother to pay and upon the part of the daughter 
to receive, absolutely and at all events, money as compensation for 
these services? If that expectation was induced in both their minds 


10th- 


look 
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TSON by their conduct towards each other and their relationship to each 
loing other and their words to each other, there was a contract, and if the 
For amount agreed upon was reasonable it ought to be paid if the plaintiff 
ugh- is entitled to a verdict. If there was not any contract, of course it 
other ought not be paid, and if the amount is not reasonable then of course 


» her 
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it ought not to be paid, because the right that an injured person has to 
engage services to take the place of her own while she is recuperating 


ween is the right to pay a reasonable sum for these services, not to engage 
f the in that splendid and happy extravagance that comes from the con- 
- said sciousness that you are spending somebody else’s money, not to 
been indulge in a financial debauch merely because you think they should 
other be paid for it through a process of law in a court. 

other Now I think that is all you need to know, gentlemen, to enable 


you to settle this case, and you will take the case and decide it. 


thas [The jury brought in a verdict for the plaintiff of $2,500}. 
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IN RE DeWOLFF. 


(Union Common Pleas, March 28, 1918). 
Naturalization—Born in Germany— Father a Naturalized British Subject. 


Case of Johanne De Wolff, who applies for naturalization. 

CONNOLLY, J.: Johanne DeWolff has made application to 
become a citizen of the United States. She was born in Germany, 
and hence her application cannot be considered by the Court at this 
time or during the pendency of the present war against Germany, 





ehold unless her view, to the effect that she is a British subject, is valid. 
ice of Her father, Nicholas DeWolff, was born in Schleswig, in 1837, and 
ut of acquired a residence in the United Kingdom in 1863. In 1866, he be- 
posed fm came a British subject, under the naturalization laws of that country. 
old a im lhe naturalization thus bestowed upon him provided that in the event 
. paid Pf his voluntarily absenting himself from the United Kingdom for a 
Court period of six months, without a license for that purpose, all rights 
acquired by him under his certificate of naturalization should cease 
-pted, fend determine. Prior to the naturalization proceedings Schleswig was 
y for MpAtnexed to Germany. In 1870 petitioner’s father went to reside in 
amily (™mcetmany, and there is nothing before the Court to show that it was 
plice- upon a license from the British Government. He remained thereafter 
order . Germany for many years, and, while residing there, petitioner was 
either orn, 
e cit In my view of the matter the petitioner’s father lost any right 
as 10 he had acquired under his British naturalization, and therefore 
com- fameP*titioner is a German subject. Under the circumstances the Court 


cannot grant her a certificate of citizenship. 
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LONG vy. CANADIAN CAR & FOUNDRY CO. 


(Bergen Common Pleas, March 16, 1918). 


Workmen's Compensation—Death from Pneumonia Caused By Exposure While Maki 
Ezit from Place of Employment. , me 

Case of Jennie Long against the agency of Canadian Car & Foun- 
dry Co., Ltd., under Workmen’s Compensation Act. 

The deceased employé was at work at the munition plant of the 
Agency of the Canadian Car & Foundry Company, Lt., at Kingsland, 
N. J., when the large fire of January 11, 1917, occurred. It was while 
making his escape through the meadows that he was exposed and be- 
came wet, and later developed pneumonia from which he died. 

Messrs. Jones & Gleason for Petitioner. 

Mr. Richard F. Jones for Respondent. 

SEUFERT, J.: This is a death case. The Court determined the 
existence of only one dependent, the widow, at the trial, and that the 
weekly wage was thirty-two (32) cents an hour for fifty-nine hours 
per week. 

The munition plant of the respondent, at Kingsland, was com- 
pletely destroyed by fire and explosion on January 11, 1917, at about 3 
P.M. The decedent was at work in building Number 12, as a truck- 
man, carting shells, when the fire broke out. This building was lo- 
cated at one extremity of the plant near the Hackensack Meadows. 
The entrance to the plant was located at the other end, adjacent to 
the hillside. 

From the evidence it can be safely concluded that matters were 
panicky and attempted flight of the workmen through the entrance 
was barred by fire, explosions and instructions from guards to make 
an escape through the meadows as the only way left. Shells were ex- 
ploding in the air, and witnesses testified to being extremely fright- 
ened and scared by the explosions, with shells flying and dropping in 
all directions. A party, including the decedent and the witnesses 
testifying at the trial, made their escape by running away from the 
plant over the meadows, crossing ditches, sinking into mud, and all 
getting soaked to the skin, until they reached the railroad, about a 
half mile or so distant from the plant. 

The decedent became soaking wet, as well as the others. The 
exact place of getting wet is not apparent from the evidence, but his 
wet condition was first noticed when crawling up a bank on the far 
side of a race, or canal, in the meadows. The race was about nine 
feet wide, filled with water and some distance from the plant. De- 
cedent travelled to his home in Montclair, was taken sick with pnev- 
monia and died on January 28, 1917. 

There is no doubt in my mind that his death was caused by the 
exposure and cold due from the wetting he received in crossing the 
meadow adjacent to the plant in making his escape from the explosion. 

The question at issue is whether the injury complained of is the 
result of an accident arising out of and in the course of his employ- 
ment. This is a mixed question of law and fact. If he had been m- 
jured in the plant or upon its premises by an exploding shell ther¢ 
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would be no question about it. The primary cause of the entire trans- Ru 
action was an explosion occurring in the hazardous business in which a 
the decedent was employed. As an employé he was entitled to safe 
ingress to and egress from the plant; and the failure to furnish a safe 
avenue of escape was the direct cause of the injury to the decedent. 
Following a natural impulse for safety and likewise the direction from 
the guards, the only available avenue open was across the meadows, 
and this was not free from danger from flying and exploding shells. 
In taking this he was compelled to cross swamps, ditches and canals, 
where he received the wetting, following with exposure to the cold 
weather of January 11, 1917, which ended in his sickness and ultimate- 
ly his death. The happening of these events are so concurrent and 
dependent upon each other in direct results that they should not be 
disassociated from the main event of the explosion, when measured 
by the manifest right of an employé to reach a place of safety in time 








of danger. 


The widow is entitled to compensation. 





N. J. BAR EXAMINATIONS, FEBRU- 
ARY TERM, 1918. 


Atrorngys’ QurstTIons. 


1. A made a map of his prop- 
erty in the city of X dedicating 
thereon a number of streets. The 
city having refused to accept the 
streets so dedicated the Legisla- 
ture passed an act recognizing the 
dedication of the streets and en- 
acting that they should be consid- 
ered as lawfully created streets of 
the city. Was the act constitu- 
tional ? 

2. A devised his real estate to B 
in trust to hold and manage the 
same until A’s son, C, should ar- 
tive at the age of 21 years and 
then convey it to C. Before C be- 
came of age B died intestate, leav- 
ing two sons and a daughter. 
Where did the legal title go on his 
death ? 

3. Chain of title as follows: 

Charles Jones to Robert Smith, 
deed dated October 1st, 1872, re- 
corded October 25th, 1872. 
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Robert 
Brown, 
12th, 1894, 
6th, 1908. 

Thomas Brown to Alexander 
Gray, deed dated January 2d, 
1904, recorded December 8th, 
1908. 

How would you order judg- 
ment searches today? 

4. A, an itinerant showman, left 
his performing bear unfastened on 
B’s field while he went into an 
adjoining inn for lunch. B, find- 
ing the bear in the field, took him 
into possession and refused to de- 
liver him to A. A brought re- 
plevin. Could he succeed? 

5. A left a piece of silk with B, 
a dyer, to be dyed, stipulating 
only the price to be paid. B deliv- 
ered the silk, when dyed, with a 
bill for the price, on which was a 
notice that all claims for defective 
work must be made within five 
days after delivery. A gave B no- 
tice ten days after the delivery 

that the work was defective, and 


Smith to 


Thomas 
deed dated November 


recorded December 
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set up the defects as a defense to a 
suit by A for the price. Could he 
do so? 

6. A, a retail dealer in hard- 
ware, purchased from a wholesale 
hardware house certain articles 
described in their catalogue by 
the catalogue number. A _ on 
being sued for the price of the 
goods, set up as a defense that 
they were unmerchantable. Could 
he do so? 

7. A agreed with B that he 
would erect for B a house on his 
(B’s) land for $5,000, to be paid in 
five installments of $1,000 each, as 
the work progressed. After three 
payments had been made and the 
house was nearly complete, ac- 
cording to contract, it was blown 
down in a storm. A, having re- 
fused to rebuild the house, B sued 
him to recover damages for non- 
fulfillment of the contract. Could 
he recover? ; 

8. A conveyed a vacant lot to 
B for a consideration of $2,000 by 
deed with covenants of seisin and 
ownership. B erected on it a 
house costing $10,000. Having 
been evicted by a claimant under 
a superior title, B sued A on his 
covenants. What was the meas- 
ure of damages?’ 

9. What is a limited partner- 
ship, and how may it be created in 
New Jersey ? State generally. 

10. X, a physician, leaving town 
for a few days sent B, another 
physician, to take charge of a pa- 
tient for the period of his absence. 
B, having by negligence caused 
serious physical ailment to the 
patient, the latter brought suit 
against X for damages. Could he 
recover? 

11. A promissory note began 
with these words: “Six months 
after date I promise to pay,” etc. 
It was signed by A B and C, in 
the order named. When the note 











became due the holder sued C. 
C contended that he was not 
liable until an effort had been 
made to recover first against A 
and then against B. Was he cor- 
rect? 

12. What is a caveat as applied 
to practice in the Orphans’ Court, 
and what is its effect? 

13. A devised his whole estate 
to his executor in trust to pay 
debts and legacies, retaining the 
balance during the lifetime of his 
son X, who was to receive the in- 
come, and upon his death to pay 
the corpus to A’s daughters. The 
executor died during X’s lifetime 
and application was made to the 
Orphans’ Court to appoint a new 
trustee. Should it succeed? 

14. A accepted a deed from B. 
It was intrusted by B to a third 
person with instructions not to 
deliver unless A executed a due 
bill which was required as the 
consideration for the conveyance. 
It was delivered in violation of 
these instructions. B endeavored 
to persuade A to either sign due 
bill or return the deed. A refused 
to do either, alleging that the con- 
sideration for the conveyance was 
the amount of encumbrances, 
which by the deed he was re- 
quired to assume. What redress, 
if any, had B? 

15. A, for a long time volun- 
tarily supported B, she pretending 
to be utterly destitute. A, coming 
to bélieve she had money, asked 
her to make a will leaving her 
estate to him. This she did, and 
he continued to support her until 
her death. It was then found she 
had left her estate to another. A 
sued to recover the estate. Had 
he any redress? 

16. Complainant in Chancery 
prayed affirmative relief based on 
the existence of a legal right to an 
easement in lands of defendant. 
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The answer denied the right. 
How should the Court proceed? 

17. A brought suit to recover 
damages from a railway company 
because he was ejected by force 
and against his protest from one 
of the cars of the company. A 
nonsuit was requested by the 
company because the plaintiff had 
failed to make a criminal com- 
plaint. Should the motion have 
been granted? 

18. The executor of A sued B 
for damages for the seduction of 
A’s daughter. The defense was 
that such an action does not sur- 
vive to a personal representative. 
Could the executor recover? 

19. X borrowed a horse of Y to 
drive to town, a distance of about 
four miles, and agreed to be back 
at three o’clock in the afternoon. 
He went to town and then to 
various other places on his own 
business and at seven o’clock in 
the evening, while still five miles 
from home, the horse broke its leg 
and had to be shot. Y sued. 
Should he recover ? 

20. X, a constable, arrested an 
offender without a warrant for a 
misdemeanor which a citizen had 
reported to him. He was sued for 
false arrest. It was proved that a 
warrant had in fact been issued 
directed to any constable but was 
not in X’s possession. Would that 
defense avail? 

21. A husband, by petition, 
sued his wife for the annulment of 
their marriage under the general 
equity jurisdiction of the Court of 
Chancery. The wife contended 
that the suit should have been by 
bill. Which was right? 

22. The directors of a corpora- 
tion passed a resolution directing 
%,000 to be given each director, 
provided they procured subscrip- 
tions to $100,000 of the stock of 
said company, necessary for its 
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success. They procured said sub- 
scriptions. A bill was filed to 
restrain them from issuing said 
stock to themselves. Should the 
complainants succeed ? 

23. In an ejectment suit, B 
offered in evidence a duly certified 
copy of the record of a deed, alleg- 
ing that the deed had been lost. 
B objected to its admission, con- 
tending that it was not legal evi- 
dence, that compared copy or the 
record book was the legal evi- 
dence. Was the objection valid? 

24. In a suit upon a foreign 
judgment, what defenses may the 
defendant introduce? _ 

25. A sued B upon a parol 
agreement within the statute of 
frauds. B admitted the parol 
agreement but pleaded the statute 
of frauds. A contends that having 
admitted the agreement the stat- 
ute was inapplicable. Was he 
correct? 

26. Brown issued a writ of at- 
tachment against Jones. The lat- 
ter desired to contest the legality 
of Brown’s claim without giving 
bond. How could he do so? 

27. A recovered a judgment 
against B on June ist, 1917, and 
issued execution on June 12th, 
1917, upon which levy was made 
June 13th, 1917, on real estate. 
C recovered a judgment on June 
5th, 1917, and issued execution on 
June 9th, 1917, upon which levy 
was made on June 10th, 1917, on 
the same real estate. A claimed 
priority of lien on real estate by 
reason of the priority of his judg- 
ment. C claimed priority by rea- 
son of the priority of his execu- 
tion and levy. Which was right? 

28. Smith filed a bill against 
Brown, but in his prayer for an- 
swer, omitted to say either with 
or without oath. Brown an- 
swered under oath. How is the 
answer to be regarded? 
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29. A filed a petition for the 
construction of a will. B moved 
to dismiss the suit on the ground 
that it should have been com- 
menced by bill. Should he suc- 
ceed? 

30. H filed a bill in Chancery 
against B to set aside a contract, 
alleging that B was guilty of 
fraud in obtaining the contract. 
Was the bill defective, and if so, 
in what respect? 

CounsrLtors’ Quszstions. 

1. The Legislature passed an 
act that in all cases where claims 
for damages by reason of negli- 
gence had become barred by the 
statute of limitations within six 
months next prior to the passage 
of the act, the right to sue thereon 
should be revived for the period 
of six months after its passage. 
Was the act constitutional ? 

2. A testator devised to his son 
a tract of real estate for and dur- 
ing the life of the testator’s 
widow. The son died intestate 
during the lifetime of the widow. 
Where did his title go on his 
death? 

3. A devised a tract of land to 
his son B and his heirs by his wife 
Mary. B died leaving two sons by 
Mary and a daughter by a pre- 
vious wife Jane. The daughter 
sued in ejectment for an undi- 
vided one-third of the land. Was 
she entitled to it? 

4. By oral agreement A agreed 
to sell to B for $25 two trees 
growing on A’s land, A agreeing 
that he would cut down the trees 
and leave them for B to load, B 
to pay on delivery. A having re- 
fused to keep his agreement, B 
commenced suit, and A set up 
the statute of frauds. Was the 
defense good? 

5. A hired a horse and carriage 
from B at New Brunswick for a 
trip to Trenton and return. On 


the outward journey the horse, 
through no fault of A, became 
sick, and in order to get him home 
A hired a veterinary to treat him, 
The veterinary sued B for the 
value of his services. Could he re. 
cover? 

6. A, a dealer, in order to retain 
his customers, bought from B, 
another dealer, 300 bags of oats 
at an advance over the market 
price. After delivering 200 bags B 
notified A that he could not, by 


reason of shortage in the market, 


deliver any more. A had in the 
meantime sold the 200 bags to his 
customers at the market price. B 
sued A for the contract price of 
the 200 bags. Could he recover it? 

7. A, B and C, directors of an 
Iowa corporation which was in- 
solvent, met in Iowa and trans- 
ferred to D, another of the di- 
rectors, certain machinery of the 
corporation on storage in New 
Jersey in payment of a debt due 
him from the corporation. A cred- 
itor resident in New York having 
attached the machinery, D replev- 
ied from the sheriff. On the trial 
it was conceded that the transfer 
was valid in Iowa, but void as to 
creditors in New Jersey. Could D 
recover? 

8. A sued B July Ist, 1917, ona 
demand note dated January Ist, 
1910. B pleaded the statute of 
limitations. A replied that B was 
a nonresident of New Jersey till 
Janwary 1st, 1915. B rejoined that 
the note was made in New York, 
and that A and B were both resi- 
dents of that State when the note 
was made. A moved to strike out 
the rejoinder. What should the 
Court have done? 

9. A and B entered into part- 
nership; after some years they 
dissolved, A selling his interest to 
B. C, a creditor of the firm, sued A 
and B jointly, obtained judgment 
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and levied on some of A’s real 
estate under his execution. A ap- 
lied for an injunction, claiming 
that the creditor should first re- 
sort to the partnership property 
which was still in B’s hands. Was 
he entitled to it? 

10. An owner of real estate 
placed it in the hands of an agent, 
to be sold for $5,000, agreeing to 
pay the agent the usual commis- 
sions. The agent purchased it him- 
self through a dummy for $5,000. 
The owner having discovered that 
the agent was himself the pur- 
chaser, refused to pay commis- 
sions, and the agent sued. Was 
he entitled to recover? 

11. X made and delivered to Y, 
on November Ist, 1916, a note for 
$500, payable six months after 
date. It was undated. A subse- 


quent holder discovered this omis- 
sion, and inserted the date De- 


cember ist, 1917. Learning later 
the true date, he sued on the note 
on May 2d, 1916. X claimed the 
insertion of the date voided the 
note, and that at any rate it was 
not due. Was he correct? 

12. A_ testator bequeathed 
$5,000 each to three persons, A, 
B and C. He then devised his 
farm to D. The executor paid A 
and B their legacies, and there re- 
mained sufficient personal estate 
to pay C, but the executor squan- 
dered it and became insolvent. C 
applied to the Court to have his 
legacy made a charge upon the 
land of D. D replied that C should 
call upon A and B for contribu- 
tion. What was the proper course 
for C to pursue? 

13. Testator left all his prop- 
erty to his executors. He directed 
them to divide the income be- 
tween his wife and daughter, the 
whole fund to go to his duughter 
when she should become 21; if the 
daughter died without leaving 
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issue, the fund to go to a nephew, 
P. P died in the testator’s lifetime, 
and the widow, after his death. 
The daughter, on attaining her 
majority, demanded the fund. P’s 
heirs claimed her interest might 
be defeated by her death without 
issue, and she was, therefore, only 
entitled to the income. Who was 
correct? 

14. A purchased a lot from the 
X Land Company. The deed con- 
tained a restriction not to erect 
any building within twenty-five 
feet of the street line. A erected a 
house within twenty feet of the 
street line. Two years after the X 
Company conveyed an adjoining 
lot to Y with similar restrictions, 
and Y erected a dwelling and 
lived there one year, during which 
time A added a bay window which 
brought his building to within 
fifteen feet of the line. Y sued A 
to compel him to conform to the 
restrictions. Should he succeed? 

15. R employed L to obtain op- 
tions for R on certain lands, L’s 
compensation to be one-half of the 
profits of a sale. R, L and others 
then formed a company and 
bought the lands of R. L did not 
disclose to the company his agree- 
ment for compensation, nor did R 
tell the prices named in the op- 
tions. The company purchased 
the lands at a profit to R. The 
company sued L for the whole 
amount of the profits. Should it 
succeed ? 

16. X owned a piece of land 
worth intrinsically about thirty 
dollars, but it was so situate as to 
render it peculiarly valuable to 
him. B brought suit to enjoin the 
construction of a railroad across 
it. What common law doctrine is 
here involved, and what should 
the Court do? 

17. A occupied a house fronting 
on P Street. The city authorities 











allowed, for hire, trucksters to 
occupy the street with wagons 
and to use the sidewalk with their 
goods. A sought an injunction 
against the city on the ground 
that the noise and confusion dis- 
turbed him. The city contended 
that it did not create any nuisance 
but only took the fees. Can the 
city be enjoined, and on what 
ground? 

18. A, the personal representa- 
tive of B, brought an action for 
B’s death, caused by negligence 
on the part of a railroad company. 
B’s widow, for whose benefit the 
suit was brought, died before trial. 
The railroad company claimed 
that the suit should have been 
brought by the widow herself, and 
that at her death the suit abated. 
Were these contentions sound? 

19. A, a minor fourteen years 
old, brought suit for assault and 
was nonsuited. After attaining his 
majority, he brought another suit. 
Defendant claimed his action was 
barred by statute. Was the con- 
tention correct? 

20. What is the plea of autre- 
fois acquit? Is it in use in this 
State, and on what is it founded? 

21. A husband and a wife hold- 
ing an estate by entirety were di- 
vorced. The husband then filed a 
bill in partition, claiming that by 
reason of the divorce the estate 
was held in common. The wife 
claimed that it was still held in 
entirety. Which was right? 

22. The O. Co., organized for 
the purpose of carrying on a man- 
ufacturing business and being the 
owner of shares of stock of a com- 
pany in the automobile business, 
signed certain accommodation 
notes for the latter. In a suit upon 
the notes, the company pleaded 
the above facts, and a motion was 
made to strike out the answer. 
Should the motion be granted? 





124 THE NEW JERSEY LAW JOURNAL. 


23. Jones sued Smith upon a 
parol agreement within the sta- 
tute of frauds. Smith, in his an- 
swer, denied having made the 
agreement, but did not plead the 
statute. Could he show that the 
agreement was within the statute? 

24. In a divorce suit for deser- 
tion, the petitioner, after proving 
by himself the desertion, offered 
in corroboration thereof the tes- 
timony of three persons who had 
heard the defendant say, at differ- 
ent times, that she had deserted 
the petitioner. Was this sufficient 
for a decree of divorce? 

25. A agreed with B to do cer- 
tain work for the latter, and gave 
the bond of C, in the sum of 
$3,000, as surety for its perform- 
ance. A defaulted. B sued A for 
$10,000 as damages for the de- 
fault, and joined C in the same 
suit upon his bond for $3,000. 
Was this right? 

26. A issued a writ of attach- 
ment against B as a nonresident 
debtor. On motion to set aside the 
writ, it was established that the 
residence of B was in another 
State, although he carried on bus- 
iness in this State, and was pres- 
ent in this State when the writ 
was issued. Should it be set aside? 

27. A surrogate, acting within 
his jurisdiction, made an order. 
The unsuccessful party sued out a 
writ of certiorari. Was this cor- 
rect? 

2% The averments of a bill in 
equity were capable of two con- 
structions, the one favorable, the 
other unfavorable to the defend- 
ant. Which should be adopted? 

29. An issue at law _ was 
awarded in a suit in Chancery. 
After the verdict, who has the 
right to grant a new trial, the 
Chancellor or the trial court? 

30. Y was declared elected to 2 
public office. R, claiming that he 
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had been elected, filed a bill in 
Chancery to restrain Y from tak- 
ing possession of the office. Could 
R maintain his suit? 





ADDITIONAL RULE OF THE BAR 
BXAMINERS. 

a. The persons giving such cer- 
tificates of moral character must 
state in detail how long they have 
been acquainted with the appli- 
cant, how intimately they have 
known him and their opportuni- 
ties for judging of his moral char- 
acter, and that their knowledge of 
the applicant’s moral character 
has continued up to and including 
the date of the signing of the cer- 
tificate. 

b. Certificates of moral charac- 
ter must be filed with the Clerk of 
the Supreme Court at least twenty 
days before the first day of each 
term at which the applicant in- 
tends to take the examination and 
which certificate must bear a date 
not more than ten days prior to 
the last day limited for filing the 
same. 

At each examination for Attor- 
neys and Counselors there will be 
given one or more questions on 
legal ethics. 

Recommendations for study on 
legal ethics: Sharswood Legal 
Ethics ; Costigan on Legal Ethics. 

The foregoing takes effect June 
15, 1918. 





SOME STATE NOTES. 


Mr. John I. Blair Reiley, of 
Phillipsburg, was sworn in on 
April 1 as Judge of the Warren 
Common Pleas, succeeding Judge 
Joseph M. Roseberry. Judge Rei- 
ley starts with a clean calendar, 
Judge Roseberry having cleaned 
up all the litigation listed. On the 
preceding Saturday a representa- 
tive gathering of the legal frater- 
uty of Warren, including ex- 
Judges Shipman and Morrow, 
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paid high tribute to the fairness, 
courtesy and ability of the retir- 
ing Judge. This was done in the 
Court Room after Judge Rose- 
berry had delivered some opinions 
in the Orphans’ Court, and the 
event was to him a pleasant sur- 
prise. 

County Clerk E. Bartram Mott, 
of Morristown, having declined 
appointment as Judge of the Mor- 
ris Common Pleas, to succeed 
Judge Joshua R. Salmon, the 
Governor appointed ex-Senator 
Edward K. Mills, of Morristown, 
to serve ad interim. 

Under a law of 1917 hearings 
concerning the nonprofessional 
actions of attorneys may be held 
before the State Board of Bar Ex- 
aminers instead of the Supreme 
Court. The law is Chapter 193. 
The Examiners must, of course, 
report to the Supreme Court, 
which alone has the power to dis- 
bar. A hearing under the law is to 
be held soon to consider the ac- 
tions of a Newark lawyer. 

The new Prosecutor of Camden 
county, Mr. Charles A. Wolver- 
ton, has appointed Mr. Albert E. 
Burling, of Pensauken, and Mr. 
Charles S. Daw, of Camden, as 
his first and second assistants. 

Governor Edge has received 
from Governor Brumbaugh, of 
Pennsylvania, the latter’s en- 
dorsement of the New Jersey leg- 
islation providing for a bridge 
across the Delaware between 
Camden and Philadelphia. 





CONCERNING PROFESSIONAL CON. 
DUCT. 

The following questions and an- 
swers are among those recently 
published by the Committee on 
Professional Ethics of the New 
York County Lawyers’ Associa- 
tion: 

Question: In the course of pro- 
fessional employment a lawyer 
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learns certain business matters of 
his client. Can he properly, after 
the termination of his employ- 
ment, accept professional employ- 
ment from another to enforce 
against his former client alleged 
rights based wholly or in part 
upon such matters, so learned by 
the lawyer, though he receives the 
same information from independ- 
ent sources and not in the course 
of his former employment? 

Answer: In the opinion of the 
Committee, the conduct is im- 
proper because it tends to impair 
the confidence which a client has 
a right to repose in his attorney, 
and thus to destroy one of the es- 
sentials of the professional rela- 
tionship. The fact that the same 
information is subsequently and 
independently acquired does not 
alter the situation. 

Question: Is it proper for a law- 
yer, when thereto requested by 
both parties to a proposed agree- 
ment, to draw the contract in the 
interests of them both; or should 
he select from the two applicants 
for his services the one whom he 
desires to represent, and insist 
that the other procure other coun- 
sel in the matter? 

Answer: In the opinion of the 
Committee, counsel so consulted 
by both parties jointly may prop- 
erly advise both, and draw the 
contract for both—unless the cir- 
cumstances of the particular case 
suggest to him that the proper 
protection of either requires inde- 
pendent counsel, when the lawyer 
should so advise. 





BOOK NOTICE. 


REPORT OF THE ForTIETH ANNUAL 
MEETING OF THE AMERICAN BAR 
AssociaTION, Sept. 4-6, 1917. 
Baltimore: 1917. 

This annual volume ought to be 
interesting to even more than the 
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members; of the American Bar 
Association. However, as the 
work reports that there are 10,884 
regular members of the Associa- 
tion, it will readily be seen that it 
does have a wide circulation. The 
New Jersey membership consists 
of 183. 

Beside the official minutes of 
the last meeting at Saratoga 
Springs, the addresses and reports 
of committees occupy much more 
than half of the 970 pages in the 
volume. The subjects treated are, 
for the most part, of national im- 
portance, such, for example, as 
Private Rights and Government 
Control, Regulation of Commerce 
Between States, War Powers 
Under the Constitution (this by 
ex-Justice Charles E. Hughes), 
The Representative Idea in the 
War (this by Mr. Robert McNutt 
McElroy, whose _ membership 
seems to be erroneously credited 
to New Jersey), Prussian Law as 
Applied to Belgium, etc. Of even 
greater value than these ad- 
dresses, we think, are the reports 
of the Committees on Noteworthy 
Changes in Statute Law, Legal 
Education and Admissions to the 
Bar, Uniform State Laws, etc. 





OBITUARY. 


Mr. Cuaries Louis Boremeyer. 


Mn Charles Louis Borgmeyet, 
for many years a_ well-knowt 
counselor of Newark, died sud- 
denly at Chandler, Arizona, on 
March 12th. Of the exact cause 
of his death we have not been 1- 
formed, but his health was im 
paired in 1914, in London, whea 
he had a slight stroke of paralysis, 
since which he seemed to have 
quite recovered his old-time vigor, 
although he did not practice law 
actively afterward. 
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Mr. Borgmeyer was born at 
Maastricht, Holland, Nov. 13, 
1859. His parents brought him to 
this country ten years later, but, 
soon after, his father, who was a 
major in the Netherlands’ military 
service, was called back for war 
duty, and he took young Charles 
with him. Three years later 
Charles returned to America, and, 
after a course of preliminary 
study, entered Princeton College, 
fom which he graduated with 
honors in 1888. In October of 
that year he entered the law of- 
fice of A. Q. Keasbey & Sons, 
and was admitted to the New Jer- 
sey Bar as attorney at the Novem- 
ber Term, 1886, and as counselor 
three years later. Remaining with 
this firm for a little over two 
years, he became a member of it 
Jan. 1, 1892, and continued such 
until August, 1896. Then he 
opened an office for himself in the 
same building (the Prudential, of 
Newark), and thereafter prac- 
ticed alone until recently, when he 
took in a law partner, Mr. Walter 
I. Auten, the offices being re- 
moved to the National State Bank 
building. 

While with the firm above men- 
tioned Mr. Borgmeyer tried vari- 
ous cases for the Consolidated 
Traction Company, achieving in 
them marked success. At the 
same time he frequently appeared 
before committees of the Legisla- 
ture, and notably so in connection 
with the legislation required for 
the construction of the Baltimore 
and Ohio Railroad bridge across 
the Kill von Kull to Staten Island. 
When he began practice for him- 
elf he became an assistant to the 
counsel of the Public Service 
Corporation and tried many of its 
damage cases in the Essex Courts. 

is business tact and diplomacy 
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enabled him to settle a great num- 
ber of these suits without trial, 
but, when they were tried, he 
usually succeeded in his defense, 
both in completely winning cases 
and in securing small verdicts 
where large amounts were 
claimed. He especially liked 
corporation business and trans- 
acted a great deal of it, up to the 
time when he practically retired 
from active service. 

In 1887 Mr. Borgmeyer became 
one of the editors of the New Jer- 
sey Law Journal, in association 
with the senior editor, Mr. Ed- 
ward Q. Keasbey, continuing in 
this capacity until both retired 
from it at the end of 1895. In 1893 
he founded, in connection with the 
present editor of theLaw Journal, 
the “Corporation Legal Manual,” 
a work at first of 717 pages, cover- 
ing, by condensations, the corpo- 
ration laws of every State of the 
Union and all the important for- 
eign countries, and also the law 
of patents, trademarks and copy- 
rights. He remained connected 
with this work for several years 
when he disposed of his interest in 
it. He was also, in 1892, one of 
the editors associated with the 
preparation of “Jeffery’s Law 
Precedents,” long a standard book 
of forms in this State. 

Many years ago Mr. Borg- 
meyer became one of the chief 
organizers and counsel of the 
Egyptian Lacquer Company, and 
he remained its counsel, and also, 
we believe, its Vice-President, 
until his death. He took special 
interest in this Company, and it 
became extremely successful. To 
it he devoted a great deal of 
thought and time. 

Mr. Borgmeyer made frequent 
trips to Europe for his vacation 
and also on business. Having a 
liking for art, he frequented the 
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galleries and museums on the 
Continent, and soon became an 
art critic, making the acquaint- 
ance of various painters and 
sculptors, with some of whom he 
acquired a distinct and permanent 
friendship; perhaps especially of 
the brothers, Princes Troubetzkoi, 
of Russia, one a painter and the 
other a sculptor. He contributed 
to several art periodicals, includ- 
ing the Fine Arts Journal. 

Quite recently Mr. Borgmeyer 
became the author of two books 
on art, “The Luxembourg and Its 
Treasures,” and “The Master Im- 
pressionists.” The first work at- 
tracted attention; the second, 
which took strong ground in favor 
of the Impressionist School, more 
so. This second book was issued 
from The Fine Arts Press of Chi- 
cago, and was amply illustrated. 
It was a large volume, bound in 
flexible leather, and gave in nine 
chapters what may be called de- 
lightful, chatty talks on the 
“great Impressionists” and their 
work. A careful critic of the book 
thus wrote of it, on its appear- 
ance: 

“It represents a wide range of 
observation and the comment is 
markedly suggestive. The au- 
thor’s style is happily free from 
didacticism, and its discursive- 
ness makes the book, on the 
whole, the more readable. He has 
ideas to advance and plenty of 
them, but he avoids the chair of 
dogmatic instructor. Thoroughly 
conversant with his subject, he 
presents it in a way to arouse and 
hold attention.” 

Of Impressionism as a whole 
Mr. Borgmeyer said, in his book: 

“Impressionism takes its place 
among the past in the history of 
Art. It is a closed chapter. Today 
the fireworks are over, the sub- 
ject finished, the fierce battles did 


their work in developing the art- 
ists. What the future will say it is 
hard to tell, but one thing is sure, 
the study of it is most interesting, 
most broadening. Whether we go 
into ecstacies or not over the 
pictures painted by these men de- 
pends upon one’s natural tastes, 
but we ought at least to know 
about them, who they are, what 
they did and why they did it.” 
The subjects of this last named 
work were drawn from various 
Paris collections, including many 
in the studios of the artists them- 
selves, and from collections and 
studios in Berlin and America. 
In personal appearance Mr. 
Borgmeyer had, before he became 
ill, a rosy complexion, black hair, 
fine, sharp eyes, and a general ap- 
pearance of fine health and vigor. 
He was quick of thought, alert, 
exceedingly active and enterpris- 
ing. He had many friends in and 
out of his profession, was given 
much to social companionship and 
was an admirable teller of anec- 
dotes. He belonged to various 
clubs and lodges. Most of his life 
in this State was spent at Rab- 
way, where he had his home until 
some date after 1900, when he re- 
moved to Bayonne. Just before 
his death he had been living in 
New York City. At Christmas 
time he and his wife went to Ar- 
zona, on a pleasure trip, making 
Chandler his headquarters for ex- 
cursions through the Indian cour- 
try. From there he was intending 
to go on to California before re 
turning to the East in the early 
Summer, when death suddenly i 
tervened, as before stated. 
Besides his wife he leaves tw? 
daughters, both married. As M:. 
Borgmeyer’s parents were buried 
at Rahway, his remains wet 
brought on from the West andi 
terred there in the family plot. 
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